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PERSONAL PROPERTY SECURITIES (COMMONWEALTH LAWS) BILL 2011 
PERSONAL PROPERTY SECURITIES (CONSEQUENTIAL REPEALS AND AMENDMENTS) BILL 2011 

Cognate Debate 

Leave granted for the Personal Property Securities (Commonwealth Laws) Bill 2011 and the Personal Property 
Securities (Consequential Repeals and Amendments) Bill 2011 to be considered cognately and for the Personal 
Property Securities (Commonwealth Laws) Bill 2011 to be the principal bill. 

Second Reading — Cognate Debate 

Resumed from 1 September. 

MR J.R. QUIGLEY (Mindarie) [4.27 pm]: The opposition supports this suite of bills. The Personal Property 
Securities (Commonwealth Laws) Bill and the Personal Property Securities (Consequential Repeals and 
Amendments) Bill come before the chamber after having been introduced in the Legislative Council in February 
2011. These bills seek to adopt as our legislation the commonwealth Personal Property Securities Act 2009. It 
was as long ago as 2005 that the commonwealth first started looking at this legislation. In 2008, the Council of 
Australian Governments agreed to a broad statutory reform of the securities laws regarding personal property. In 
Victoria, South Australia and Queensland, referral powers were made pursuant to section 51(xxxvii) of the 
commonwealth Constitution referring to the commonwealth the power to legislate in relation to personal 
property securities, but Western Australia and Tasmania did not do so. The Western Australian government, 
after having taken advice—these bills have been examined by the Standing Committee on Uniform Legislation 
and Statutes Review of the Legislative Council—concluded that given that the commonwealth legislation had 
already passed through the commonwealth Parliament and would come into effect on 31 October 2011, and that 
this state wanted to be part of the national scheme, it was safer, rather than referring the powers to the 
commonwealth to legislate in this area, for this state to adopt the commonwealth legislation.  

At the same time under section 51(xxxvii) of the commonwealth Constitution the state will pass referral powers 
to the commonwealth for subsequent amendments to the Personal Property Securities (Commonwealth Laws) 
Bill if and when needed. One reservation was made about fixtures and water rights. Although these are included 
in the referral legislation contained in this suite of bills, it is not the government’s intention to declare these 
clauses at this stage. I understand the Australian Law Reform Commission is investigating this area on behalf of 
the Council of Australian Governments. But we have in Western Australia, under the Land Administration Act 
1997, our own sovereign powers covering fixtures attached to land and to water rights. The water rights issue, of 
course, is a more contentious issue on the eastern seaboard where the sources of water traverse various 
jurisdictions. The personal property these bills refer to includes tangible goods such as cars, machinery, crops 
and artwork and intangible property such as statutory licences, intellectual property and floating charges but will 
not include, as I said, fixtures on land and water rights. Significantly, this suite of bills will also enable the state 
authorities to transfer the databases of personal property securities registers, notably the bills of sale register, to 
the commonwealth so that there can be one national register of encumbrances upon personal property, which, as 
I say, can include intellectual property and other intangible property.  

There are, of course, transitional clauses that allow for a transition period of 24 months; for example, in the case 
of the Register of Encumbered Vehicles, or the REVs, so that there is adequate time for the national registry to 
come into effect. A lot of these items of personal property are readily transferable between jurisdictions, so it 
will mean that all Australians will have only one registry to search to see whether the property they are going to 
buy or take as a security is already carrying a priority encumbrance. The three Western Australian registers, all 
of which are maintained by the Department of Commerce, will be closed on the commencement of the 
commonwealth Personal Property Securities Register. These registers include the Register of Encumbered 
Vehicles, which was established under the Chattel Securities Act 1987; the Bills of Sale Register, established 
under the Bills of Sale Act 1899; and the Register of Cooperative Charges, established under the Co-operatives 
Act 2009. It is noted that the Bills of Sale Register will then transfer to the Department of Commerce, and the 
Commissioner for Consumer Protection will then be charged with the responsibility of keeping the historical 
record of bills of sale. But of course, they will not all expire when the registers are transferred to the 
commonwealth.  

Importantly under the legislation, the state’s prior claim over property will be protected. There are several areas, 
but I will not go through each in detail because, as I have said, this bill has been examined in detail by the 
Legislative Council Standing Committee on Uniform Legislation and Statutes Review. A report by that 
committee has been published, and I do not want to take up the time of this chamber rehashing all the 
submissions and conclusions of that committee. But for the purposes of the second reading debate this afternoon, 
to explain why the opposition is comfortable with the direction the government is taking on this, when I said the 
state has claim over some property, there is, for example, the Bulk Handling Act 1967. Under that act, Co-
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operative Bulk Handling Ltd has charges over some of the crop in relation to money payable to a third party for 
grain or seed. These sorts of charges over property as set up by the Bulk Handling Act 1967 will be protected as 
a priority over a charge registered under the Personal Property Securities (Commonwealth Laws) Bill. The 
states’ rights will be protected when the state of Western Australia seeks a priority claim over property. Another 
example of this is that the state’s priority will be protected when the state has a claim under the Criminal 
Property Confiscation Act. There is now the ability for and indeed the obligation on the Director of Public 
Prosecutions in each state to notify the Personal Property Securities Register centrally held in the eastern states 
of the states’ claim on a property.  

The opposition supports the legislation for the reasons I have set out. As I said, the minister tabled the 
commonwealth legislation as part of his second reading speech. Rather than there being a referral of powers to 
the commonwealth to legislate in this area, it having already passed through the federal Parliament, the 
commonwealth legislation is now being adopted by this Parliament of Western Australia so that it can be 
proclaimed, save for the areas I mentioned about fixtures and water rights, prior to 31 October 2011, which is the 
start date for the national scheme. Given Western Australia’s integral part in the economy of Australia and that 
these charges are over not just motor vehicles but also all sorts of machinery in the mining industry and various 
parts of commerce, it is very important that Western Australia become part of this national scheme.  

The opposition does not wish to take this suite of bills into consideration in detail. As I said, each clause of the 
bill has been examined in detail by the Standing Committee on Uniform Legislation and Statutes Review and has 
passed muster. We in this chamber will not effect changes to the commonwealth legislation; we would only be 
seeking to oppose the adoption of a particular piece of legislation and by that process render ineffective the 
commonwealth legislation in its full force. The opposition is pleased to join with the government in commending 
this suite of bills to the Parliament of Western Australia. 

MR T.R. BUSWELL (Vasse — Minister for Transport) [4.39 pm] — in reply: I thank the member for 
Mindarie for his comments. I concur entirely with the points he has put on the public record on this legislation. 
Reform around personal property securities is important reform. At the moment it would be fair to say that it is 
governed by a jumble of laws across the nation. I cannot remember the exact number. 

Mr J.R. Quigley: Over 70. 

Mr T.R. BUSWELL: Over 70—I thank the member for Mindarie. This legislation will effectively leave one 
law that governs personal property securities across the nation. As the member pointed out, the fiftieth report of 
the Standing Committee on Uniform Legislation and Statutes Review in the other house was published on the 
inquiry into these bills, and that report in my view has thoroughly analysed the issues before us. I will reiterate 
part of the second reading speech on why this mechanism has been used to adopt the commonwealth 
legislation — 

As Western Australia and Tasmania did not refer power before the commonwealth bill was passed, 
some doubt was raised as to whether a referral was still possible. It was subsequently agreed by 
Western Australia, Tasmania and the commonwealth that instead of referring power, a legally cautious 
approach would be to adopt the text of the commonwealth act. 

That is, in effect, what we are doing. We are adopting the commonwealth act. We are then going one step 
further. I think it is section 51(xxxvii) of the Commonwealth of Australia Constitution Act — 

Mr J.R. Quigley: Correct. 

Mr T.R. BUSWELL: That section gives us the power to refer to the commonwealth the right to make 
subsequent amendments to this legislation. We have therefore adopted the legislation and have referred to the 
commonwealth the power to make subsequent amendments. I think also it is important for the house to note that 
there is a mechanism in this legislation that we will be passing shortly that gives the state the capacity to 
terminate the adoption and the referral, should that prove warranted at some stage down the track. 

Mr J.R. Quigley: We are not giving up our sovereignty entirely! 

Mr T.R. BUSWELL: That is exactly right. In other words, we are acknowledging the benefits of a uniform 
national approach to personal property securities, but we are acknowledging that as a Parliament we are not keen 
to give up our sovereignty in its totality, and that is indeed what we have done. 

I do not propose to say any more on this legislation as the second reading debate is about to conclude, but I think 
it is a good example of how this house can progress sensible reform. Let us not forget, as the member for 
Mindarie pointed out, that this legislation was the result of a commonwealth–Council of Australian Governments 
process that originated back in 2005. It then moved through a variety of stages. I think in 2008, or it may have 
even been 2009, when the COAG agreement was signed — 
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Mr J.R. Quigley: It was 2008. 

Mr T.R. BUSWELL: If my memory serves me correctly—I am not sure who was in government then—one 
COAG meeting was held here in Perth at the back end of 2008 and was the Premier’s first COAG meeting as 
Premier. It is a good thing to see these processes flowing through and I am grateful for the support of the 
member for Mindarie. It is sensible legislation and was dealt with in this house in a sensible way. 

Questions put and passed. 

Bills read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bills read a third time, on motion by Mr T.R. Buswell (Minister for Transport), and passed. 
 


